INTRODUCTION
The current perception of economic distress in cities across the United States has fueled an increase in calls to privatize public services 2 and to expand privatization of the criminal justice arena.' For example, department manages the "Paid Detail Unit," which essentially leases city police officers to private companies to patrol private property in uniform.o In order to illuminate the circumstances under which these plans have emerged, this Article explores how politics, ideology, and the law have created an atmosphere in which outsourcing and privatization are "on the table" and offers an analysis of the nuances that make these plans seemingly appealing to local governments but ultimately dangerous to the public trust.
Without demonizing the very notion of police privatization, this Article will consider the pros and cons of such plans, but it will also consider another layer to this debate that has not yet been fully articulated by legal scholars since the Supreme Court changed campaign finance law with its landmark ruling in Citizens United." There is now an unprecedented infusion of corporate money that is devoted to political candidates and lobbying, with the aim of fueling privatization efforts. These efforts are buttressed by evolving jurisprudence that is likely to be strengthened and expanded in the foreseeable future. Taken in conjunction with the current economic situation that most states and municipalities face, this financial force, with full-throated legal backing, has opened the door to new opportunities for private interests to influence public actors in order to gain more access than ever before. The secrecy that pervades the political process and how money is used to influence legislative activity makes a fully developed debate about police privatization difficult.
Tracing the evolution of the applicable law and history related to both policing and economic liberty rights-because both are germane to a better understanding of how police privatization may advance-this Article analyzes two existing paths toward that end: 1) outsourcing police services to larger government entities that can take over the operations, mitigating wage and benefit obligations; and 2) negotiating contracts with private companies that will take over the duties entirely, relieving local government of the burdens associated with long-term benefit and wage obligations. The positions that favor and oppose police privatization are then laid out and a fuller context that examines the political influences at work is considered. Part I will provide a brief historical context focusing on shifts relating to policing and to constitutional doctrine. With respect to policing, Part I will describe the shift from private to public policing, which was an innovation of the mid-nineteenth century, as well as more recent shifts back from public to private. This section outlines the history in order to gain a more fully developed perspective of what a future system of privatized police might look like. 12 Interwoven in this history is the history of relevant constitutional doctrine, culminating in the current Supreme Court's shift back to an economic-rights focus comparable to the reasoning it used during the Lochner era. 13 The trajectory of the law, with campaign finance limitations heavily curtailed and collective bargaining increasingly challenged,1
4 has left open a space for police outsourcing and privatization.
Part II explores the advantages and disadvantages of police privatization. Proponents of privatization suggest that accountability and monopolization can be addressed through contracting and state regulation. Opponents contend that abrogation of democratic principles and wage depression are likely consequences of privatization. While important to the debate, a full accounting of these advantages and disadvantages is impossible because of the largely hidden means by which political influences are advancing police privatization efforts, a phenomenon that Part III explores.
Part IHl focuses on the political influences that are advancing police privatization efforts. In particular, Camden, New Jersey, offers insight into outsourcing police and how such a plan can be seen as an incubator for future privatization plans. While Camden did not hire a private corporation to take over its police force, it did create an entirely new model that eliminated its current force with the strong political and financial backing of one unelected player whose interests benefited greatly from it. This Part will look at the example that outsourcing in Camden provides as a forerunner to the possibility of wholesale police privatization. This Part will also look to the private prison industry for insight into how financing elected officials has opened the door to privatizing criminal justice services. This Part will analyze how that political financing translates into business opportunities and consider the consequences for police forces and the public in impoverished municipalities.
I. HISTORY REPEATS

A. Origins of Public Policing and Economic Liberty Rights
In order to contextualize trends toward police privatization, this Section provides a historical picture of how policing came to be a public service. In conjunction with that history, this Part traces the Supreme Court's interpretation of substantive due process and its focus on economic liberty, the effect of which permitted abuses by private forces that were only reined in after the New Deal. This shifting jurisprudence highlights the ways in which force-protection by private actors is closely tied to legal interpretation and economic power.
FROM PRIVATE PATROLS TO PROFESSIONAL POLICE
Should privatization models be adopted, understanding some of the issues that cities encountered before the police became a public professional force is essential to predicting the potential pitfalls that lie ahead. Between the mid-seventeenth and eighteenth centuries, law enforcement was carried out by constables and night watchmen in northern cities like New York, Boston, and Philadelphia." Men who were unpaid patrolled the streets, keeping order and serving warrants.1 6 Constables, who oversaw the night watchmen, were established by the local government and answerable to local courts." They patrolled the streets in the day, protecting the public and private businesses, while watchmen patrolled at night." Constables were generally tradesmen, expected to take on their police duties as a civic obligation.
1 9 Those who could afford it generally hired substitutes to handle their duties for them.
2 0 Businesses also hired private guards as additional protection.
2 1 The system was only minimally effective at combating crime, and corruption became common- do the dangerous work of patrolling the street at night, and those night watchmen often worked hand-in-hand with criminals to earn extra money in exchange for their quiet cooperation. 23 Further complicating this disparate organizational structure was the fact that investigating crime was not a public matter at all; constables would make their extra money by privately investigating and pursuing alleged criminals for profit. 24 This mechanism of policing operated without coordination between public and private entities-and the public was generally at the mercy of both, yet not satisfied with either. 25 During the same period, while the North faced growing populations in its cities, the southern states employed a different kind of organized policing scheme: slave patrols. 26 These patrols operated primarily in the rural South and while regulated by the state, were comprised solely of voluntary, unpaid white males using their own weapons. 2 7 Starting in the 1840s, several large American cities implemented the first state-controlled professional police forces.
2 8 However, private investigative services still flourished that blurred the lines between public and private police, 2 9 particularly because the police wore no uniforms to set them apart.
30 By 1853, New York City had a uniformed public police force, and by the end of the century, virtually every major city had a similar professional force.
3 1 With constables and night watchmen no longer available for private businesses to utilize, private security became a formal option when Allan Pinkerton opened his Protective Police Patrol in Chicago in 1858.32 His company quickly expanded east to New York and Philadelphia and primarily serviced banks and private businesses as guards and investigators.
3 3 Pinkerton's National Detective Agency ("Pinkerton") quickly became the armed force of many private companies to both spy on employees and brutally suppress union dis- Franklin's commentary about corruption, which described watchmen as "ragamuffins" who would work for "a little drink" while constables who paid them kept the remainder of money collected from taxes meant to be used for proper watchmen wages sent. 3 4 By the late 1800s, Pinkerton and its competitors supplied replacement workers to companies with striking employees, infiltrating unions, and clashing violently with workers." The public began to consider whether these private forces should be reined in and force-protection regulated by the state when Congress began an investigation into their activities in 1893.36 While Congress implemented no laws governing the states' use of private police forces, the debate had begun about public trust and the role of the police in the public sphere.
ECONOMIC LIBERTY RIGHTS AND CORPORATE POWER AT THE TURN OF THE TWENTIETH CENTURY
While the public began to question the power of private corporate security, the courts and Congress still failed to recognize the need for regulatory oversight and continued to draw a bright line between private and government action. The only legislative result of the congressional investigation in 1893 was the implementation of a law prohibiting the federal government from hiring private security to carry out police operations, known as the "Anti-Pinkerton Act"; the Act did nothing to formally prevent state and local governments from using such companies.
39
Congress blamed the states for failing to protect private property rights adequately and left that duty to the states." 0 Certainly, private businesses continued to employ private security, but the hearings raised public awareness about the distinct roles of public and private force-protection. 1 Pinkerton and other private agencies continued to offer their services to companies to quell labor disputes and spy on labor unions." In fact, the hearings did nothing to stem the violence associated with labor 34. Sklansky, The Private Police, supra note 12, at 1213-14.
35.
Id. at 1214-15 (discussing the Homestead, Pennsylvania, clash between Pinkerton guards and striking union workers at the Carnegie Steel Mill, which left three workers and twelve guards dead).
36. Id. at 1215-16 (noting that although Congress passed the Anti-Pinkerton Act, which prohibited federal employment of Pinkerton detectives, Congress refused to address the broader concerns of private police action, concluding that the matter was best left to the states to address). 37. Id. ("The most important results of the Homestead investigations, however, were broader public knowledge of the extent of private policing in late-nineteenth-century America, and deeper discontent with that phenomenon . . . ."). disputes and the participation of private security firms-which only became better armed and more violent-continued into the 1930s. 43 In order to contextualize how these forces operated unhindered in the years around the turn of the twentieth century, it is important to identify how the courts viewed labor and economic liberty rights under the law.
38.
Tracing the laws that protected corporate interests and property rights in that period is an essential part of understanding the jurisprudential shift that this Article argues is taking place now, leading to outsourcing and privatization of force-protection around the country. Scholars locate the emergence of substantive due process rights primarily in the Lochner-era Supreme Court cases, which recognized economic liberty rights, usually at the expense of the working class." Although there were cases prior to Lochner that used the same theory to protect property rights under the Fourteenth Amendment, the term "substantive due process" was not yet created.
4 5 In 1873, the Slaughterhouse Cases recognized certain fundamental rights-albeit in the dissent-with regard to the "liberty to contract," including the first rumblings of a substantive due process right.
4 6 Then in 1897, the Court revisited this new reading of the Fourteenth Amendment and found a substantive right to due process granting citizens, including corporate citizens, the "liberty to contract." 4 7 Corporate constitutional rights had already been acknowledged liberty' mentioned in that amendment means, not only the right of the citizen to be free from the mere physical restraint of his person, as by incarceration, but the term is deemed to embrace the right of the citizen to be free in the enjoyment of all his faculties; to be free to use them in all lawful ways; to live and work where he will; to earn his livelihood by any lawful calling; to pursue any livelihood or avocation; and for that purpose to enter into all contracts which may be proper, necessary, and essential to his carrying out to a successful conclusion the purposes above mentioned."). However, the Court only found that right with regard to the Amendment's application to the states. 48 and now those corporate citizens were vested with economic liberty rights. 49 Along with cases that defined economic liberty rights in ways that effectively prioritized employers over their workers, the Supreme Court also defined "state action" in a way that barred regulation by state authorities of private activities. In the first case to address "state action" authority, the Court ruled that the federal government could not impose restrictions on a private militia that was attacking black voters.so Following that decision, the Court decided the Civil Rights Cases, a consolidation of five similar cases." The Court ruled in one decision that the Civil Rights Act of 1875 was unconstitutional in that it violated the Privileges and Immunities Clause of the Fourteenth Amendment when it gave the government the authority to regulate private business activities. 52 Because private companies employed private security forces, they could not be considered state actors and therefore were not required to adhere to constitutional protections with respect to their privately funded and supervised activities." Justice Joseph Bradley carved out a privateaction-versus-state-action definition of the Fourteenth Amendment that was used to restrict government regulation of a wide range of business activities. "laissez-faire constitutionalism,"" the fact remains that the effects of Lochner and its progeny favored the interests of the powerful and wealthy over workers who had less bargaining power in the realm of contracting, especially with respect to employment and labor laws. During that era, the Court restricted state and federal government authority to exercise power over private economic relationships, tending to find parties free to enter into contracts at will and therefore outside the scope of government intervention." This view of contracting rights remained essentially unchanged with respect to labor relations and workers' rights until 1937." The jurisprudence marking this period is squarely in line with a view of limited governmental authority to protect workers and expanded individual economic liberty rights; for workers, even the small gains through legislation and regulation were limited by the Court through decisions that protected the employer and private interests. 59 In 1936, Congress attempted to act once again through a sub- 60 The subcommittee released scathing reports on these companies' union busting activities, including spying from within as well as violently disrupting union activities.
6 ' The findings were damning and tarnished the public's view of private security companies but produced little in the way of regulation.
2
It is within this landscape that companies gained the upper hand in matters of contract and defense of property, keeping collective bargaining at bay, as well as using private forces against workers. Private security forces had plenty of work in spite of the Anti-Pinkerton Act, as the law had no authority beyond the federal government. 63 Although some jurisdictions did attempt to limit their number, 6 4 private forces operated without much scrutiny and profited from the gaps left by the public police force. 65 Even the state police chiefs recognized the necessity for private security because no public force was capable of handling all property protection. 66 The public and Congress increasingly recognized the need for some delineation between public and private forceprotection, and with the New Deal, the Court began to acknowledge the same.
67
Substantive due process doctrine began to shift away from its ideologically entrenched focus on economic liberty and embrace a more nuanced approach that included workers' rights. With the onset of the New Deal, the Court began to change course on unregulated economic liberty rights. 8 In West Coast Hotel, Chief Justice Hughes wrote the power to ban the sale of goods across state lines just because those goods were produced in a factory that employed children). 7 0 This represented a dramatic change in the Court's reasoning, finally subjecting contracting and labor rights to some scrutiny and recognizing government power to limit some of the practices companies used to maintain an upper hand.
See
PosT WORLD WAR II POLICING AND THE
STATE ACTION DOCTRINE
While this Article is not focused on the State Action Doctrine, it is important to acknowledge its role in the debate about private police and outsourcing of police services because it is germane to accountability and the potential pitfalls associated with monopolization. Understanding the State Action Doctrine frames the debate historically in order to trace the laws governing force-protection and the public trust, or what people should expect from their local police force and its relationship to constitutional protections. A municipality must be cognizant of its liabilities and the citizenry clear about its rights.
After World War II, public police forces evolved and became more bureaucratic, centralized, and professional. Collective bargaining and unions gained recognition from the public, politicians, and courts, and companies were less able to deploy private armies to quash union organizing. 72 Companies like Pinkerton moved out of the public eye and into the more mundane world of securing private property and conducting private investigations without the focus on infiltration and spying. 73 Although widely used, private security activities were less scrutinized by the public. 7" However, courts began to better define the role of private security as separate from public police. The doctrinal separation between private and public force-protection that was promulgated after World War II remains principally unchanged and continues to define how private security can be held liable for constitutional rights violations under certain circumstances.
6
The State Action Doctrine was applied to a private police force for the first time in 1946 when, in Marsh v. Alabama, the Supreme Court held that a town entirely run by a private company was a state actor when it performed the duties normally performed by a government municipality. 77 The case considered whether a "company town" that functioned like a municipality, providing public services including security, could prohibit someone who did not live there from distributing religious literature." The Court held that because the town was open to the public, the company could not prohibit constitutionally protected speech within its borders. Under Marsh, where a public police force has been turned over to a private entity with government oversight of those duties, that force would certainly be a state actor. The case illustrates the Supreme Court's willingness to hold a private company to a public standard if it provides services the same way a public town would.so After Marsh, the Court addressed private police in two fairly narrow decisions, concluding that if they are deputized by a municipality, then they must adhere to the same constitutional requirements public police follow." Once shopping malls with private security gained in popularity and number, the Court again faced the task of distinguishing what role private security must play in respecting constitutional protections. In the 1960s, the Court found that malls were similar to municipalities because they were open to the public-essentially small "company towns" like the one at issue in Marsh.
8 2 But by 1976, the Court reversed course and decided that malls were more like small businesses in a cooperative, and therefore, private guards were not state actors.
83 By the 1970s the lines between public police and private security companies were once again beginning to blur with partnerships becoming more common." Additionally, public police began to rely on private security to obtain evidence that effectively circumvented constitutional requirements under the Fourth, Fifth, and Sixth Amendments." This practice is currently within legal bounds, so long as a court can find that there was a "legitimate private purpose behind the search." 8 6
B. Hybrid Policing: Public/Private Partnerships and the Upsurge of Business Interests in Politics
As the law began to recognize the need to regulate policing, the substantive due process pendulum swung from economic to individual rights under the Warren Court. As it subsequently began to shift back toward a focus on economic liberty rights, political campaign financing regulations were one of the targets of the Court. This Section traces the growth of public-private police partnerships within that landscape in order to frame the current trajectory toward privatizing police.
THE RISE OF THE HYBRID SYSTEM
By the end of the 1960s, there were more public police in the United States than private security personnel." By the 1970s, the trend was slowing, with a ratio of 1.4 public police officers for every private security officer." Estimates put the ratio of private to public police at 3:1 in the year 2000. 89 The trend has only increased since that time, with partnerships between public and private police soaring since September 
Id. at 55 (citation omitted).
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.90 There are two ways that public police forces partner with private security companies: 1) by sharing information to enhance overall crime prevention and investigation and 2) by outsourcing support services. 9 ' In either of these two models, the State Action Doctrine would generally apply as long as the public police entity "authorizes, encourages, or facilitates" the private activity.
92
As of 2006, there were approximately 450 partnerships between public law enforcement and private security entities. 93 Those partnerships include sharing information between public and private police, but also providing additional patrols for special events and policing quasiprivate property. 94 For example, a private security firm patrols 100 public housing buildings in Boston; the firm includes 165 private guards, 43 of which are designated as "special police officers" with limited arrest powers. These systems of cooperation have been encouraged, and in many instances, funded by the federal government. 96 These partnerships have also been embraced by the highest levels of state and local law enforcement management.
Many police departments also utilize the services of private companies to carry out duties that were once entirely the purview of the public department. Such contracts have been in use since at least the 1950s but have become much more common in the last twenty years as departments seek to save resources. 98 While policing became more heavily regulated after World War II, substantive due process interpretation began to shift from economic to individual liberty rights under the Warren Court. 0 3 Unlike the Lochner Court, the Warren Court granted the federal government wide latitude to pass laws banning discrimination, which was in line with the cultural shifts in society.'0 While both Courts interpreted the Fourteenth Amendment to include substantive due process rights, the Warren Court applied them wholly differently by finding that they existed primarily to protect fundamental personal rights of citizens, albeit using very similar logic to apply them. It should not come as a surprise that very few judges or scholars since the end of the Great Depression have outwardly embraced the Lochner Court's vision,105 but in resting on its foundations, the "liberal" Warren Court rehabilitated the same jurisprudence while avoiding the haunting label Lochner conveys.
Currently, the Supreme Court has begun to shift back toward an economic liberty interpretation of substantive due process rights, with a priority placed on curbing government regulation; it is here that privatization is gaining momentum. While Citizens United marks a historical change in campaign finance laws, corporate personhood did not begin with the Supreme Court's ruling in that case. 106 The question of corpo-101. Fairfax, supra note 3, at 275. rate constitutional rights started in 1886 when the Court recognized Fourteenth Amendment protections on behalf of a corporation. 0 This recognition was not part of the Court's decision in the case-it was simply inserted into the syllabus-but it became accepted as law.' 0 The cases decided during the Lochner era continued to grant corporations Fourteenth Amendment protections in matters pertaining to contracts and employment, so whether corporations should enjoy constitutional rights that living and breathing citizens possess has not been in question .for the last 100 years.'" Even in matters related to political speech, the Court has previously recognized a corporation's right to participate in political discussion by granting it First Amendment rights. 110 Laws that entirely ban the use of corporate funds to affect or influence political activity are a presumptive violation of the First Amendment absent a showing of compelling government interest." ' Various efforts have been made to limit spending that might influence elections by groups or corporations in order to preserve faith in the democratic process.
1 12 Some limitations have been permitted and others overruled. In 1971, Congress passed legislation attempting to codify the disparate laws and streamline their applications."' However, some provisions of that legislation were struck down by the Court, which held that they violated the First Amendment rights of corporations and individual groups, while other provisions remained unaffected.
1 ' 4 Since 1947, however, the method by which most unions, corporations and individual groups have spent money to influence the electorate has been through Political Action Committees ("PACs")." Campaign finance 114. Buckley v. Valeo, 424 U.S. 1, 58-59 (1976) (upholding limits on direct campaign contributions and disclosure requirements but striking provisions that curbed spending by campaigns, by individuals using personal money to run for office, and by independent groups on issues related to elections). laws prior to 2002 banned direct contributions by corporations and labor unions to influence federal elections, except through segregated voluntarily contributed funds to the general treasury, which could be spent on federal races."' 6 Unlimited "soft money," or individual contributions not coordinated with candidates in state and local elections, created an atmosphere wherein PACs were spending millions of dollars on issue-related advertising that avoided direct endorsements but created political pressure to change campaign finance laws in order to curb the limitless flow of cash that had at least the appearance of buying the candidates." 7 Congress attempted to address the problem of "soft money," passing legislation commonly referred to as McCain-Feingold in 2002.'" That law subjected political parties to federal spending limits and banned corporations and non-profit groups from financing what it defined as "electioneering communications," which was issue-related advertising that named a candidate within thirty days of a primary and sixty days of a general federal election." 9 Challenged in 2003, the law was upheldl 20 and remained unchanged until 2007, when the Supreme Court ruled that the thirty-and sixty-day bans were unreasonable infringements on First Amendment rights, unless the advertising in question included an outright endorsement of a candidate.' 2 ' In 2008, the Court further limited the law by striking the "millionaire's amendment," a provision intended to level the playing field between wealthy candidates and those who could not afford to bankroll their own campaigns.1 22 The Court was clearly signaling that its majority in those decisions had serious reservations about campaign spending limitations as they related to the First Amendment.
C. Continuing Trends in the Law and Privatization Schemes
As the Supreme Court began dismantling government regulation of campaign donations, private entities began to look for more ways to influence political actors. This Section analyzes the return to an economic liberty rights focus within the law that allows business interests to play a larger role in politics. Additionally, it explores the types of police privatization proposals currently being considered and how presumed economic distress plays a role in shaping them.
RETURN TO ECONOMIC LIBERTY RIGHTS AND POLITICAL INFLUENCE
In laying the groundwork to limit government power over large business interests, the current Supreme Court, with Chief Justice Roberts at its helm, has carved out a space in which corporations are granted the same constitutional rights as citizens and the federal government is limited in its ability to regulate the activities of those corporations. The focus of this Section is this space and how it came to exist in the context of the Fourteenth Amendment's Due Process Clause. How corporations participate in democracy reveals the extent to which that influence can potentially usurp the will of the individual voter. The financial influence is not partisan; it is also not always certain to garner a victory for a preferred candidate, but it is powerful. To ignore the speech that money amplifies is to analyze privatization in a convenient vacuum of democratic and economic altruism-conditions which increasingly cease to exist in any pure form in the context of electoral politics.
In 2010, the Court came down with its highly controversial decision in Citizens United, holding that Congress could not limit independent spending by corporations or unions on "electioneering communications," gutting McCain-Feingold once and for all. 12 3 The Court found no compelling government interest in limiting corporate spending during elections, holding that corporations had as much right under the First Amendment to influence elections as any other citizen. 24 The Court went further, stating that "[t]he appearance of influence or access, furthermore, will not cause the electorate to lose faith in our democracy. By definition, an independent expenditure is political speech presented to the electorate that is not coordinated with a candidate."
25
As long as there is no actual quid pro quo between a candidate and the corporation, the Court declared that there would be no appearance of corruption.1 26 The dissent wasted no time accusing the majority of 28 In Citizens United, the Court defined independent expenditures as speech delivered directly to the electorate, and held that no appearance of corruption could be assumed since that message was not coordinated with any particular candidate.1 29 Now the Court has found that even large direct contributions to candidates do not risk corrupting the process, a more significant step toward deregulating campaign financing.1
30 In McCutcheon v. FEC, the Court struck down aggregate donation limits-the total amount any one donor may give in a two-year election cycle to federal candidates and non-candidate party committees.
13 1 It left in place "base limits" for candidates, parties and their PACs, but removed restrictions on individual donors who may now contribute the maximum allowable to each.' 32 Narrowly defining corruption as an explicit quid pro quo, the Court held that any limitations beyond the base limits represent a violation of the First Amendment.' 3 3 Acknowledging that large money donors procure influence with politicians, the Court still found that such influence is not a danger to the democratic process and does not rise to the level of corruption.
The direction the Court took in overturning McCain-Feingold and the portion of Buckley permitting aggregate limits, as well as in striking 127. Id. at 479 (Stevens, J., dissenting) ("In a democratic society, the longstanding consensus on the need to limit corporate campaign spending should outweigh the wooden application of judge-made rules. The majority's rejection of this principle 'elevate[s] corporations to a level of deference which has not been seen at least since the days when substantive due process was regularly used to invalidate regulatory legislation thought to unfairly impinge upon established economic interests."' (quoting First Nat'l Bank of Bos., 435 U.S. at 817 n.13. (1978) (White, J., dissenting))).
128. 134 indicates a willingness to ignore recent precedent and shift its thinking where government regulation is concerned. The reasoning the majority used to overturn these regulations looks very similar to the Court's thinking during the Lochner era. While a large majority of individuals and small business owners oppose the ruling in Citizens United,' 3 5 the Court has doubled down on its unpopular decision, reversing a Montana Supreme Court decision that upheld a 1912 voter-approved ban on corporate political campaign expenditure."' The current Supreme Court has clearly indicated that corporations have certain constitutional rights, specifically with respect to the First and Fourteenth Amendments. It is the Court's holding-that corporate "liberty" is just as important as individual human "liberty"-that makes this Court look so much like the Lochner Court. The Lochner Court appeared to many people as unconcerned with the difficulties suffered by workers at the hands of employers and unable to recognize a need for the government to step in to protect certain classes of citizens whose bargaining power was so much weaker than the large companies who extracted their labor. Presently, a similar cognitive dissonance exists that harkens back to that age and makes Citizens United look like a harbinger of things to come. It is against this backdrop that privatization of heretofore public force-protection has begun to find momentum.
POCKETS OF RESISTANCE: PROPOSALS ON THE TABLE
There are two primary efforts underway to change the existing model of public police services.m The first involves outsourcing the entire force to another jurisdiction that remains within the public domain but allowing a municipality to annul existing contracts and start anew.' 38 These types of proposals have met with mixed success, with some 
a. Outsourcing to Larger Municipalities
In 2012, the city of Camden, New Jersey, decided to dissolve its contract with the Camden Police Department and launch a new countywide division called the Camden Police Metro Division. 143 The county freeholders voted for the measure, and while there was some outcry, primarily from local unions, there was less consternation than other outsourcing plans have faced.' 44 The new county department could theoretically cover all municipalities within Camden county that wish to join it-thirty-seven in total-but as of the spring of 2014, the new countywide department covers only one of them: the city of Camden.1 4 5 Camden is one of the poorest cities in the state-and has the state's highest murder rate-so when the county decided to scrap the existing union contracts and propose something new, few showed up to protest.1 4 6 The national news minimally covered the story, but given the desperate conditions of poverty and crime, coupled with what many viewed as overly generous wage and pension obligations, this plan was met with little resistance beyond a vocal local minority.' 4 7 In addition, the Camden police have had such a contentious relationship with the public-including numerous charges of police misconduct-that they found few cham- (Before being disbanded, the salary range for the department was $47,000-$81,000, including 3-11% bonuses for staying on the job beyond five years and shift bonuses that included an extra 4% for the day and 10% for a night shift. With a generous sick-time allowance, the average absentee rate was 30% per shift.).
[Vol. 68:633 pions among those they were sworn to protect. 148 The plan called for an increase in police officers-from 273 to 400-which the county hopes will stem the tide of crime.1 49 Having just been implemented in May 2013, the success of the transition is yet unknown, although overall crime rates have declined. ' The old police force was given an opportunity to join the Metro Division-albeit with major wage and benefits concessions; originally told only 49% of existing officers would be hired for the new force, the union sued to stop the plan."' The county then offered to transfer any officers that wanted to move to the new force along with a more generous set of conditions, including the right to retain collective bargaining rights and keep their existing pension and medical benefits.1 5 2 However, they would also be required to drop the lawsuit, forfeit their existing contract, and give up any earned status for their years on the force. 153 The union voted overwhelmingly against the offer and decided to pin their hopes on the lawsuit. 154 The union vote did nothing to prevent officers from applying to the new force and organizing as a new union; however, since they voted com/camden/index.ssf/2014/01/forcamdenofficials_2013dropincrimehomicides is_a.just a-step-in.right-direction.html (noting force not at full capacity but 15% drop in homicides from 2012 to 2013).
151. See Zemike, supra note 145; Laday, supra note 139 (noting union lawsuit against city continuing after union voted against plan). against the offer, the county said it could only hire 49% of the existing officers.
Jason Laday, Camden FOP Leaders Reviewing Offer from Freeholders on Regional
5
The Camden regionalization idea is not a new one: other municipalities have proposed similar plans to outsource their services to larger, nearby forces.' 5 6 Those municipalities have been much smaller, however, and even they faced enormous resistance from their local communities. 157 Moreover, their plans involve folding in their services with already-existing departments that can extend services to them; in no other case has a municipality created a broader regional force to fold itself into that did not already exist and included no other municipalities. The Camden plan is significant because it uses a beleaguered city as a test case for other large municipalities to shed contracts and start anew-without the burden of long-term obligations-by creating a new police department with a new name.1 5 8 But perhaps more importantly, as will be discussed below, 5 9 this innovative plan allows for some analysis of the convergence of political influence and dwindling revenue streams that provides opportunities to upend public services without much resistance.
b. Privatization of the Public Police
There are numerous examples of cities using private security to bolster existing forces, usually financed by neighborhood associations, known as Business Improvement Districtsl 6 0 -but in those partnerships the local police still operate as the de facto public police force with the private officers permitted only limited powers.161 Attempts to sell the wholesale delivery of force-protection to private companies have not yet succeeded, but the idea has been considered, and given current trends, plans to sell off entire departments are likely not far from realization.1 62 Moreover, other cities have been slowly blurring the public and private lines. One such example is the use of public funding to hire private forces while concurrently shrinking the public force.1 63 The reverse of that is essentially a system of leasing public police to private companies that pay the department in return for the benefits of having an officer with public police powers, including taxpayer indemnification of the company in case of litigation.1 64 One such effort to privatize the entire force was attempted in Foley, Minnesota, in 201 1. 165 There, the city council voted to hire a private contractor to take over all policing duties and dismiss its entire force. 1 6 6 It would have saved the town of 2,600 residents $53,000 per year. 167 Foley had already outsourced its patrol services to a nearby sheriff unit in 2003, but further budget cuts pushed the small municipality to find ways to save more on public safety. 6 8 The deal did not go through when the private company declined to sign the contract, in large part because of the difficulty in determining how state action issues and tort liability com/apps/pbcs.dll/article?AID=/20131005/NEWSO7/131009579/-I /newhampshire 14&template= newhampshire 1408 ("According to Robert Tanenholt of Greystone International, the company has never run a police department in the United States, but said that privatized police departments are on the horizon. 'It's something that's starting to raise its head in towns and cities,' said Tenenholt. Budgets, unions, and other issues are behind the interest in privatizing departments, Tanenholt said, but 'we've never done this before.'"). would apply.1 69 There was not a great deal of support for the idea, even within the town council, and Foley decided to rebuild its local police without the assistance of even the county sheriff. ' While the plans to outsource or privatize police have been met with mixed reaction among the public, there are serious questions that must be addressed because these various plans continue to find their way into the halls of government on an ever-increasing basis. There may be plans that make fiscal sense but are not worth the risks for public safety; at the same time, there are many different ways that outsourcing and privatization play a role for local governments in contexts outside of policing. Therefore, the next Part considers the costs and benefits of systems that seek to shed public police services.
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I. PROS AND CONS OF PRIVATIZATION AND OUTSOURCING OF THE POLICE
A. Could Privatizing the Police Be Beneficial?
EcoNoMic UNCERTAINTY REQUIRES A SOLUTION
State budgets have been operating with large shortfalls since 2008, and many still suffer the consequences of a sluggish housing market, high unemployment, and accompanying debt associated with the recession.1 7 ' Despite projections that revenue will increase by 4.1% in 2013, states still report an average increase in spending of only 2.2% in 2013.172 Whether because of mistrust in the economic recovery or ideologically driven motives, the move to shrink budgets will continue unabated for the foreseeable future. ' In surveys that reflect city finances, the outlook is often bleak, in part because of declining support from federal and state governmental disbursements,1 74 but also because of underfunded pensions and health care obligations.' 7 5 So the fiscal problems are real where they truly exist, if also currently overstated.
With depressed revenues, municipalities could see real savings in 174. Pagano et al., supra note 6, at 5 ("Leading factors that city finance officers report to have decreased are levels of federal aid (5 1%), state aid (50%), the local tax base (47%) and the health of the local economy (42%).").
175. Id. at 9.
reforming police services. According to some estimates, private security officers make an average of 47% less than their public counterparts.
6
In a privately run system willing to bifurcate police services, some tasks could be performed by trained sworn officers, while others could be handled by a second-tier force at a much lower cost to the municipality. 177 The wage structure, handled by a company, affords the greatest opportunity to keep costs down. Unlike a union model, where wages are based on seniority or rank, a private company can set the terms and institute a performance-based structure. 17 8 In an outsourced situation like Camden, the savings are immediate because the entire force is released from its contract and a new, lower wage structure is put into place. 179 Moreover, the very threat of outsourcing or privatization may be sufficient to compel union officers to renegotiate salary and benefits in a more favorable direction for the municipality.'1s
Beyond wages, the benefits obligations for municipalities are cited as a major impediment to balancing budgets.'"' Committing to longterm pensions and health insurance is expensive and carries unforeseeable market fluctuations.
1 82 When municipalities look for approaches to cutting spending, those benefits can become a lucrative target.
1 83 Given the nature of private contracts, such obligations can be shed entirely by municipalities that can simply draw a fiscal line in the sand and allow private companies to handle such issues. In addition to cost savings, there is the added benefit of control and predictability.
Competition is another possible benefit of outsourcing and privatization that may affect not only cost but also efficiency, as it has arguably done in other contexts. 184 Private security companies already exist in the market, so competition is already built into the framework. If the Police corruption, brutality, racial profiling, and general disrespect-mostly for the poor-are problems in cities big and small. 1 6 That the general public may have concerns about a private force is understandable in a visceral sense, but given minimal public outcry in Camden, distrust of privatization may not play a large role in cities that already have a history of police malfeasance.1 8 7 Given that history, one of the most vital concerns to address is accountability.'1 8 If robust accountability can be assured, then public trust can be established. Privatization could open the door to new opportunities to create regulations and establish protocols that do not currently exist. 89 For example, the "blue wall of silence" 90 could be addressed by contracting that reflects stiff penalties for noncompliance with vigorous government oversight.
Additionally, competition and other incentives might address concerns that profits will be the top priority for private enterprise. 1 91 With whistleblower protection offered to individual officers, it is possible that the public could build trust in a private force more than one represented by a union without a robust regulatory system of redress. Further, any fear that private companies would be reluctant to report levels of criminal activity in a bid to demonstrate success may be unfounded because rigorous reporting can be monitored by independent public agencies and citizens. 19 2 It is notable that problems exist currently with the use of the public police monitored system called CompStat,1 9 3 which some argue has been very successful in tracking statistical data and crime patterns but has had the collateral effect of incentivizing police to underreport crime to keep those statistics down. 94 At the very least, these provisions have the potential to offer a model that is no worse than what many citizens currently experience.
In Camden, some complained that the new officers would be unfamiliar with the neighborhoods and thus less able to understand the heartbeat of the city, know its residents, and exhibit the care expected by the populace.
19 5 But again, many had already lost trust. 1 96 In places where that concern is more applicable, the proper training, orientation, and interaction with the people who live there can address these issues.' 9 7 A new force would not simply arrive in town on a particular day and begin patrolling, but could craft a transitional and permanent police system with members of the community and government. Such obstacles are possible to overcome with proper coordination. It is also instructive that hybrid systems currently in operation have produced no marked discord because of familiarity issues;1 98 the public is accustomed to partial privatization schemes and may be amenable to a broader effort.
EFFICIENCY AND How TO MAINTAIN IT
As mentioned above, competition is one way to compel private companies to perform efficiently and to prioritize the needs of the community rather than simply prioritizing profits.1 99 Contracts can incentivize companies to meet certain performance benchmarks or lose business; bonuses for exceeding them can also be negotiated. 2 ' For cities that prefer to fold their policing into a larger county-wide department, these incentives can also be addressed through contracts. There may be other nearby police departments that can compete for the business, and the threat of full privatization also serves as an impetus to perform to the standards set by the local government. 2 0 1 Critics suggest that public services should remain within the control of the government because private monopolies can gain too much power and be difficult to eliminate, thereby becoming unanswerable to lack of efficiency issues.
2 02 However, police already operate as a monopoly with a great amount of power to support local politicians who are willing to meet contract demands in exchange for union support. 20 3 With a private entity, collective bargaining is much less likely. For states that have implemented right-to-work laws, workers are even less likely to organize unions where dues are voluntary because so many workers can opt out of carrying the cost of bargaining. 204 Even within the outsourcing model, monopolization is no greater an issue than currently exists, even if a new force organizes as a union.
One of the great benefits of private forces operating today is an ability to fill gaps for public forces.
2 05 When a security patrol handles private property, public police can be deployed into high crime areas, and their numbers can be increased. 20 6 Private patrols already handle low-level activities that do not require sworn police officers, like issuing summonses, towing cars, and acting as an "eyes and ears" presence on the street to deter crime. 207 In an outsourcing model, a municipality can fire its current force, shed the associated contracts, and supplement the county force with private security to handle non-essential police duties. That type of system could provide enormous cost savings while crafting the most efficient division of officers and remain flexible rather than beholden to union requirements consistent with hiring and firing officers.
ACCOUNTABILITY AND TRANSPARENCY
Accountability and transparency are two areas of concern that must and can be addressed with proper contracting and oversight.
2 0 8 The voice of the police must remain a government voice in order to ensure public trust, but there are ways to accomplish that goal in a privatization context. As with private prisons, a company can be tasked with performing certain duties while the government remains the ultimate arbiter of the scope and regulation of the activity. Ultimately, the government remains responsible to the public for the actions of the contractor.
In the specific context of policing, the State Action Doctrine covers police services overseen and regulated by the state. 2 09 While courts have interpreted the doctrine's application to private actors in various andsome would argue-muddled ways, 2 10 there should be no lack of clarity in any of the schemes this Article considers because the government is directly contracting with and authorizing the actions of the private entity on behalf of the public interest.
B. What Are the Potential Pitfalls in Privatizing and/or
Outsourcing the Police?
As the above Section outlines, in arguing for cost-saving measures, proponents of police privatization contend that issues of accountability, transparency, and ultimately public trust can be addressed through proper implementation of laws and contracts. 21 1 However, there are counterarguments that critics argue just as forcefully, and because constitutional issues and the rule of law are implicated, those too must be analyzed as the push for privatization continues into the area of 210. See generally Turner, supra note 5 (discussing the disparate approaches within the Supreme Court and lower courts applying differing factors and weighting them unevenly).
211. See generally Volokh, supra note 2.
policing.
2 12
FINANCIAL BENEFITS AND PUBLIC COSTS
Dissolving contracts, breaking up unions, and hiring personnel at lower wages with attenuated benefits is one way to save money, 2 13 but the question municipalities must ask is whether possible savings outweigh the potential consequences to public trust and safety. But even if expense is the sole concern, or at least the top priority, there is some question about whether privatizing criminal justice projects is always cheaper. For example, studies have shown that private prisons are not always less expensive than public prisons.
2 14 Even when some savings can be achieved, one report on private prisons concluded that quality was not better than in public counterparts. 2 15 For police services, the public may want to consider whether the savings are worth the potential loss in quality in a privately managed system. Unlike prisons, which are beyond the experience of the majority, the public encounters police regularly and may prioritize quality over costs if it means better training and implementation of public safety measures.
Aside from quality, there is a risk that cost-savings in the realm of lowered wages in one sector can affect other sectors as well. States have projected more revenue than expenditure for fiscal year 2013.216 There is growing political will to dissolve unions and privatize service across a wide swath of the public sector, 217 and there is some evidence to suggest that these efforts are motivated by ideology rather than necessity.m Given that ideology, rather than cost, may be the true motive behind efforts to dissolve union contracts and pass laws to curb collective bargaining rights, the public should be mindful of the collateral consequences of privatization attempts. Prevailing wage laws exist as a buffer against cheap labor, so if municipalities privatize services, the attendant wage decline can depress other wages across the employment landscape, not just in the privatized service area. Private companies exist to produce goods or services at a profit, so when private companies serve a function that is normally performed by the government, trust is important. After all, part of the social contract requires some level of respect for the law and those who enforce it. Companies, however, may have an incentive to underreport crime in order to meet certain contractual obligations.
2 2 0 While similar risks may exist in the current structure because of reporting systems like CompStat, 22 ' record-keeping relating to private prisons has also been vulnerable to abuse. Related to the concern about underreporting is the motivation for employees to fail to report abuses by their employers, given that their livelihoods depend on their employer, not the government. 22 2 Allegiance to public service is an important factor that has been tested recently with the implementation of quasi-privatization schemes that lack transparency.
2 2 3 In hybrid systems, partnerships generally involve private security personnel who work for private employers and public police who work for the state, but when those distinctions blur, there is reason for concern about just whom the police are protecting. 219. See Dau-Schmidt & Lin, supra note 217, at 425 ("The theory behind prevailing wage laws is that the state is a powerful purchasing entity and should not enter the market to bid down employees' wages. Thus, prevailing wage laws require that state contractors and subcontractors pay their employees not less than the prevailing rate of pay, including fringe benefits, for work of similar character in the county in which the work is performed.").
220. In New York City, the police department has implemented one of these programs called the "Paid Detail Unit" that essentially leases public police to private corporations. 2 2 5 In return for this service, the taxpayers indemnify the private entity for any liabilities related to an officer's actions, and the private entity pays the city an hourly fee for service. 22 6 The company gets an armed city police officer with arrest powers, but incurs no liability, and the public has no way of knowing that those officers are actually working for the company. 2 27 It begs the question, what would an officer protecting a business do given a conflict of interest between the bank's wishes and the citizen's rights? 228 Corruption is also a concern that severely affects the public trust when private entities profit from public services, and is particularly serious in the criminal justice arena. One example of such corruption occurred between 2003 and 2008, when two judges in Pennsylvania accepted kickbacks from the owner of a private juvenile jail facility, incarcerating hundreds of children who appeared before them without counsel over a period of several years.
22 9 Both judges were found guilty and sentenced to significant prison terms, while thousands of convictions were overturned. 2 30 Where oversight is minimal and profit motives are at play, corruption has the potential to cost not just money, but also lives.231 While the State Action Doctrine covers those private entities that are authorized to act by the government, the law governing that doctrine is not as clear as one might hope. 232 Until a uniform approach to the kinds of private models at play is developed, there remains an ad-hoc approach that does little to reassure skeptics that private police will always be subject to state action culpability. In fact, the NYPD "Paid Detail Unit," described above, offers an illustration of the type of situation that courts might have difficulty assessing given the complete entanglement between the public and private sectors: a sworn officer public-school-students (citing instance of Corrections Corporation of America ("CCA") prison guards joining local police for drug sweep of local high school). 
EFFICIENCY AND ACCOUNTABILITY
Efficiency tends to be touted as one of the most positive features of private contracting. When efficiency becomes a central goal of the private sector, by measuring it against the existing system, the bar can often be set quite low.
2 34 The private entity need only do as well as the publicsector actor and no better. This cost-benefit analysis skews the system's goals downward, rather than inspiring better approaches to existing shortfalls within a system. 2 35 Rather than assume the status quo is the best a city can do, perhaps it might solve some of the issues raised in policing to suggest other solutions that could benefit the public-not just in terms of cost, but also in terms of human value and trust.
Proponents suggest that competition is a failsafe measure that encourages efficiency and accountability, 236 but the obvious concern arises when there is no competition. Even though it exists in the private prison industry, the market is small, 237 and when a company finds its profits waning and leaves, the communities it deserts are devastated by debts, lost jobs, and lost revenue.
2 3 8 In small communities that depend on these markets, companies can use their power and leverage to exact whatever demands they wish. In the small town of Walnut Grove, Mississippi, private prison giant GEO Group 23 9 ran a juvenile facility and pressured lawmakers to lower the age range of those incarcerated, with the result that inmates from the ages of thirteen to twenty-two were housed together.
24 0 Operating with virtually no oversight, the jail was described by the judge, in a Consent Decree following a lawsuit, as having allowed a cesspool of unconstitutional and inhuman acts and conditions to germinate, the sum of which places the offenders at substantial ongoing risk.
The Court understands completely why the DOJ would conclude that the sexual misconduct occurring at [the facility], including "brazen" staff sexual misconduct and brutal youth-on-youth rapes, was "among the worst that we have seen in any facility anywhere in the nation." 24 1
Whether a municipality can withstand the pressures imposed by private entities when they become the "only game in town" is something the public must assess, because once in place, institutional players can be difficult to eliminate.
Proponents of privatized criminal justice services suggest that contract and legislation drafting are sufficient to address accountability concerns.
2 4 2 However, there is evidence that even when such regulations exist, they can be ineffective or simply ignored.
24 3 For example, private prisons often tout their audit records as evidence that they fully comply with all local regulations and contract requirements, but there is little transparency in most states, so the public has no way of knowing whether the results are accurate.
2 44 For example, the company that conducts private prison auditing for one large private prison company charges so much for each day of inspection that accusations have been leveled against both the auditor and the prison company, suggesting that such high payments are made in exchange for favorable auditing reports.
2 45 Where policing is concerned, lack of transparency and oversight could be dangerous to both public safety and public trust. Even if legislation and contracting could obviate accountability problems, there is reason to fear that private companies may draft the contracts and bills 241 . Id. at 5 (emphasis in original). 242. See Volokh, supra note 2, at 151 & n.65; Freeman, supra note 197, at 1288 (arguing for partnership between public and private entities to enact regulations and regulatory schemes led by public entities, but noting that partnerships would require compromise from both sides). 
1II. POLITICS, ECONOMIC DISTRESS, AND THE LAW
An analysis of the advantages and disadvantages of police privatization cannot be complete without consideration of a powerful additional factor facilitated by doctrinal developments represented by Lochner and Citizens United. This Part addresses how these doctrinal developments sanction the powerful influence private businesses have over legislative activity and considers the consequences for privatizing public police forces.
A. Who Makes Policy in Camden?
Whether a community determines that privatizing its public police force is a net benefit or loss, transparency of the process is vital to making a fully informed decision. When the players remain anonymous or the process is shielded by laws that prevent the public from knowing the scope of political bargaining, there is a distinct problem that needs addressing. The legal and political landscapes currently reveal a lack of will or desire to prioritize the kind of transparency necessary to make such decisions. That chasm requires a much more robust public engagement to demand full disclosure about campaign financing and to know who profits from privatization efforts.
The Supreme Court, in reopening the door to laissez-faire constitutionalism, 248 has created an atmosphere wherein corporations effectively control legislative activity. Through the expanded rights recognized in Citizens United, corporations can influence elections through direct campaign contributions that were impermissible in the past. 24 9 Along with employing lobbyists who can pressure politicians to either create laws or remove barriers, corporations can now directly contribute to political campaigns, banking on the possibility that politicians who benefit from that spending will have an incentive to do their bidding. In order to privatize public services, one of the most important elements of a privatization strategy is to reduce revenue, while at the same time 246 Once the economy appears to become unsustainable and public services with their attendant benefits become seemingly too expensive, a private enterprise can then offer its services with the promise that more competition will reduce costs, as long as unions and bargaining rights can be limited. Once in place, without collective bargaining, the corporation offers lower wages to do the same job that was once handled by the public sector. In Camden, while the police officers have every right to form a union and begin bargaining anew, 25 1 the city also retains the power to implement the same reform again in the future with the same claim of economic necessity.
Without transparency about how political decisions are made, the public cannot be fully informed to make decisions about privatization plans; that was certainly the case in Camden. Interestingly, few of the media accounts about the Camden outsourcing plan considered who might be backing it, beyond the elected freeholders who cast their votes. Some residents loudly objected and blamed a local Democratic political party boss named George Norcross III.252 Norcross is a well-known political powerbroker in southern New Jersey and serves as chairman of Cooper University Hospital. 2 53 Norcross takes credit for getting Governor Corzine to sign an executive order giving Cooper a medical school, expanding its campus in the city. 2 54 Norcross also takes credit for the idea behind the new police force, which may provide more officers to secure the hospital.
25 5 Once that plan was finalized, Norcross worked with Governor Chris Christie to open four new charter schools in Camden, an issue important to the governor.
2 56 Just a month after the freeholders voted on the new Metro Police Division, a plan executed by Governor Christie to merge Cooper's medical school with Rutgers University was given final approval.
25 7 There was nothing illegal about the way these plans were put into place or the pressure brought to bear on the elected officials who some claim would be driven from office should they oppose Norcross, but the saga is an important one to consider, especially given that Cooper is ranked in the top twenty-five non-profit hospitals in expenditures for lobbying and campaign contributions. Whatever the cause, the consequence of the county-wide outsourcing plan resulted in more police to patrol the area around Cooper Hospital at public expense.
B. Who Will Make Policy for Private Police Forces?
When scholars argue that private companies unduly influence politicians to pass favorable legislation that serves their interests, 2 59 critics point out that there is no clear evidence to prove such a quid pro quo.
60
In the wake of Citizens United, 2 61 answering this question has never been as important as it is today, given the vast amounts of money flowing into the electoral system through direct and indirect campaign contributions and advertising. 2 62 The level of spending by various PACs and individuals speaks to a greater need for transparency in order to know whether there is a smoking gun, and investigations are underway around the United States to uncover the source of some of that money. 26 3 Aside from unlimited campaign spending, legislative influence is another opaque form of direct political action by private entities.
Private entities can participate in writing legislation that directly benefits their interests. With a section devoted to criminal justice issues, including private prison and security interests, the conservative American Legislative Exchange Council ("ALEC")21 generates and vets model legislation for lawmakers to introduce; bills are available to members of the organization, which includes lawmakers, business entities, and private individuals. 265 Lawmakers often deny involvement with ALEC, but in at least one such instance, the lawmaker accidentally left ALEC's copyright on the bottom of a bill, later claiming ignorance.
66
Of the many bills drafted and approved by ALEC, one of the most notorious is Arizona's Senate Bill 1070, a state immigration law that allowed Arizona police officers to enforce federal immigration laws by requiring immigration documentation from any subject of a lawful stop.
2 6 7 Introduced by State Senator Russell Pearce, the bill was virtually identical to one drafted by an ALEC task force on which Pearce sat. 25, 2013, at A19. Through such organizations, hundreds of millions of dollars have been spent on local, state, and national elections with no disclosure requirement, and thus, no transparency. This is the loophole that the Supreme Court did not address in Citizens United when the Court found that transparency would not be an issue. Citizens United, 558 U.S. at 371.
264. ALEC is a non-profit organization with nine task forces, 2,000 state legislator members, and 300 corporate and foundation members. inthesetimes.com/article/1 1603/publicopoly-exposed (noting that 1,000 pieces of legislation are introduced every year, 17% of which become law, and that a two-year membership to lawmakers costs $100).
265. See Hodai, supra note 264.
In 2011, Florida State Representative Chris Dorworth introduced legislation prohibiting
unions from automatically collecting dues and requiring that unions get written permission every year from each member in order to use any dues for political activity. Id. Similar to other bills being proposed around the country, a public record request was made. While he denied having any idea how it got there, the last eleven pages of a stack of eighty-seven pages of draft bills and emails was stamped, "Copyright, ALEC." Id. according to the director of that task force, ALEC does not endorse bills-it simply drafts them. 2 69 In a hotel room where the task force met to draft the bill was a representative of Corrections Corporation of America ("CCA").
27 0 No one from the public had access to the drafting, and only the task force members were present to vote on the language of the model bill.
27 1 Those task force members included state legislators and corporate representatives. 2 7 2 According to the president of private prison company GEO Group, the bill would greatly increase the number of immigrant detainees in the state. 27 3 After thirty-six members of the Arizona Senate co-sponsored it, private prison companies made donations to thirty of them. 2 74 CCA denied involvement in drafting the legislation and left ALEC in 2010 once the story became public.
75
That the president of GEO Group has an interest in higher incarceration rates is not surprising, given the company's business and affiliations; GEO is a member of ALEC and part of the task force that drafted the bill in Arizona.
27 6 The question this example is meant to highlight is whether society wants its police force owned by a company that may be drafting legislation that provides a direct benefit to that particular business and is doing so in secret.
27 7 For example, if a private police corporation were involved in drafting legislation related to the admissibility of arrest evidence, that would appear to be a conflict of interest. Yet corporate representatives sit with legislators doing just that, and the public is not part of that process. These activities are perfectly legal. ALEC is not required to disclose information about its membership or the source of its funding, and the public has no right to be present at its private meetings. As the public becomes more aware of ALEC and the close ties lobbyists cultivate with politicians, demands for greater transparency may become more pervasive. At that point, the advantages and disadvantages of privatizing the police can be more fully debated.
CONCLUSION
Scholars analyzing privatization must take into account the current political influence available to private industry and the reemergence of economic liberty jurisprudence. The issues at play with respect to pure privatization can be present even in the context of outsourcing. There are arguments to be made in favor of privatization of certain public services or public-private partnerships, but they can no longer be considered in a political vacuum. The Lochner Court failed to account for the impact economic liberty laws had on the working classes at the turn of the twentieth century, and those who currently fail to account for the ways in which money and political influence drive privatization and outsourcing at the expense of the public do so at great peril. Analyzing accountability and economic ramifications fails to capture the nature of privatization beneficiaries and what motivates the ideology behind privatization. Drafting contracts to address efficiency and accountability does little if they are drafted by the very parties to be regulated, and the shroud of secrecy surrounding legislation erects a great wall between the public and the law.
It may be trite but it is time, at long last, to follow the money and recognize that privatization can no longer be considered in an altruistic frame by simply asking whether such programs better serve the public or are more cost effective than public services. This Article has sought to uncover the intersection of current law, political influence, and economic distress that allows plans to privatize the police to move forward and to demonstrate how all of these factors must be considered for the public to fully confront and address private policing plans in the future.
